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 1.  TIME:  8:30   CASE#: MSC17-01935 
CASE NAME: GARCIA VS ON COURIER 365 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Off calendar. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ROCK 
BOTTOM SOLUTIONS, INC 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 3.  TIME:  9:00   CASE#: MSC15-02130 
CASE NAME: FIRST NATIONAL BANK OF NORTHER 
HEARING ON MOTION TO/FOR SETTLING & APPROVING RECEIVER FNL 
REPORT FILED BY FIRST NATIONAL BANK OF NORTHERN 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 4.  TIME:  9:00   CASE#: MSC16-01077 
CASE NAME: ROBB VS. HILL 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY FREDERICK J HILL 
JR , PAMELA L HILL, ANDREW A BASSAK, REBECCA BASSAK 
* TENTATIVE RULING: * 
 
 

Continued by the Court to March 14, 2018 at 9:00 a.m. in Department 9.  

In the opposition to Defendants’ motion, Plaintiff argues that he has a right-of-way 

easement as an owner in the subdivision. This appears to be a new legal theory that was not 

alleged in Plaintiff’s First Amended Complaint. Each side may, but is not required to, file a 

supplemental brief of no more than five pages double spaced that addresses whether this Court 
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can consider Plaintiff’s argument that he has a right-of-way easement as an owner in the 

subdivision when deciding Defendants’ motion. These briefs must be filed and served no later 

than March 7, 2018, with a courtesy copy provided to Department 9 on that date.  

 

  

 5.  TIME:  9:00   CASE#: MSC17-01551 
CASE NAME: MURRELL VS SRUSD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MURRELL FILED BY 
SAN RAMON VALLEY UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 

Defendant San Ramon Valley Unified School District’s demurrer to cause of action one 

is sustained without leave to amend. Defendant shall answer the remaining causes of action 

in the first amended complaint by March 14, 2018.  

Plaintiff alleges that Defendant is a public school district in California. (FAC ¶2.) Plaintiff 

alleges that Defendant has a Maintenance, Operations and Transportation Department, which is 

overseen by an assistant superintendent, and that this department is located in San Ramon 

while Defendant’s headquarters are in located in Danville. (FAC ¶8.) In addition, the department 

has four divisions, including one for transportation, and each division is headed by a director. 

(FAC ¶8.) The transportation division has 70 school buses, 15 vans, and employs 55 school bus 

drivers, 12-15 van drivers, 3 dispatchers, 3 mechanics and 1 secretary. (FAC ¶9.) Plaintiff also 

alleges that the transportation division’s sole mission is the transportation of students. (FAC ¶9.)  

Defendant has demurred to Plaintiff Chris Murrell’s first cause of action for the failure to 

provide rest periods. Labor Code §226.7 prohibits an employer from requiring an employee to 

work during rest periods as required by an order of the Industrial Welfare Commission (“IWC”). 

(Cal Lab Code § 226.7.) The parties disagree over whether the IWC’s Wage Order No. 4-2001 

(8 Cal. Code Regs. § 11040) or No. 9-2001 (8 Cal. Code Regs. § 11090) applies to Plaintiff and 

the other school bus drivers employed by Defendant.  

Sheppard v. North Orange County Regional Occupational Program (2010) 191 

Cal.App.4th 289, 299-300, laid out the rules of statutory interpretation applicable to wage orders: 

In Martinez v. Combs (2010) 49 Cal.4th 35, (Martinez), the 

California Supreme Court stated: “ ‘[O]ur fundamental task in 

construing a statute is to ascertain the intent of the lawmakers so 

as to effectuate the purpose of the statute.’ [Citation.] In this search 
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for what the Legislature meant, ‘[t]he statutory language itself is the 

most reliable indicator, so we start with the statute's words, 

assigning them their usual and ordinary meanings, and construing 

them in context. If the words themselves are not ambiguous, we 

presume the Legislature meant what it said, and the statute's plain 

meaning governs. On the other hand, if the language allows more 

than one reasonable construction, we may look to such aids as the 

legislative history of the measure and maxims of statutory 

construction. In cases of uncertain meaning, we may also consider 

the consequences of a particular interpretation, including its impact 

on public policy.’ ” 

[…] 

In addition, “ ‘[s]tatutes governing conditions of employment are 

construed broadly in favor of protecting employees.’ [Citations.] We 

construe wage orders, as quasi-legislative regulations, in 

accordance with the standard rules of statutory interpretation.” 

(Bearden v. U.S. Borax, Inc. (2006) 138 Cal.App.4th 429, 435.) 

(Sheppard, supra, 191 Cal.App.4th at 299-300.)  

Sheppard held that Wage Order No. 4 applied to a public school teacher. (Id. at 300.) 

The court reached this result by looking at the language in Wage Order No. 4. Specifically, the 

court looked at the “Applicability of Order” section, which states: “Except as provided in 

[specified sections, including section 4 on minimum wages,] the provisions of this order shall not 

apply to any employees directly employed by the State or any political subdivision thereof, 

including any city, county, or special district.” The court explained that  “[a]pplying the applicable 

rules of  statutory construction discussed ante, we interpret the language of Wage Order No. 4-

2001, by its terms, to impose the minimum wage provision as to all employees in the 

occupations described therein, including employees directly employed by the state or any 

political subdivision of the state. We do so because Wage Order No. 4-2001 refers to ‘Section[] 

… 4 [(minimum wages)]’ as an express exception to its general statement that Wage Order No. 

4-2001 does not apply to state employees or employees of political subdivisions of the state. 

(Cal. Code Regs., tit. 8, § 11040, subd. 1(B).)” (Sheppard, supra, 191 Cal.App.4th at 300-301.)  

Thus, Sheppard makes clear that the specified sections in Wage Order No. 4 apply to 

public school employees. However, Sheppard did not consider how a court should apply two 

potentially competing Wage Orders. Nor did Sheppard hold that Wage Order No. 4 is the only 

wage order that could apply to public school employees.  

In order to determine if Wage Order No. 9 applies, this Court looks at the language in 

Wage Order No. 9. Wage Order No. 9 states that it applies “to all persons employed in the 

transportation industry…” (8 Cal. Code Regs. § 11090 subd. 1.) Wage Order No. 9 also states 
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that “Except as provided in Sections 1, 2, 4, 10, and 20, and with regard to commercial drivers, 

Sections 11 and 12, the provisions of this order shall not apply to any employees directly 

employed by the State or any political subdivision thereof, including any city, county, or special 

district.” (Id. at subd. 1(B).) Thus, like Wage Order No. 4, certain portions of Wage Order No. 9 

can apply to public employees employed in the transportation industry. Here the question is 

whether sections 11 and 12 apply to school bus drivers.  

Wage Order No. 9 applies to persons employed in the transportation industry. 

Transportation industry is defined as “any industry, business, or establishment operated for the 

purpose of conveying persons or property from one place to another…”  (8 Cal. Code Regs. § 

11090 subd. 2(P).) Plaintiff argues that this court should look at the transportation division of 

Defendant to determine whether or not Plaintiff works in the transportation industry. If this Court 

were to look only at the purpose of transportation division, the Court would conclude that 

Plaintiff and the other school bus drivers were employed in the transportation industry. However, 

there is nothing in the language of subsection 2(P) that suggests this Court should look only at 

the transportation division. Instead, the language used to define “transportation industry” 

suggests that the Court should look at the purpose of an establishment as a whole and not look 

at different divisions within an establishment. If the IWC intended different for wage orders to 

apply to different divisions within an establishment it could have said so. It did not.  

When determining whether Plaintiff is employed in the transportation industry, the Court 

looks at the purpose of the Defendant. Here, Defendant is a public school district. “[T]he 

purpose of the educational system of this state [California] is to enable each child to develop all 

of his or her own potential.” (Education Code, § 33080.) Therefore, the purpose of a public 

school district is not the conveying of persons or property from one place to another. 

Consequently, Defendant cannot be said to be in the transportation industry and therefore, 

Wage Order No. 9- does not apply to Defendant.  

The Court finds that the language in Wage Order No. 9 is not ambiguous and therefore 

the Court need not go beyond the plain language of the Wage Order. However, even if the Court 

considered the extrinsic evidence offered by Plaintiff, the evidence does not clearly show that 

the IWC intended to include school bus drivers in Wage Order No. 9 and therefore, the 

additional evidence offered by Plaintiff would not change the result.  

There is a note in the Statement as to the Basis for Amendment to Wage Order No. 9 

that there was testimony that urged the IWC to consider the safety of school children if school 

bus drivers are not given regular breaks and meal periods. (Plaintiff’s RJN 1 at page 2.) This 

note does not indicate what the Commission members thought of this testimony. There is also a 

limited discussion about whether or not school bus drivers would be included in the rest breaks 

in Wage Order No. 9 in the October 17, 2003 public hearing and meeting transcript. That 

discussion was from two different members of the public with opposing views on the issue and 

there is no indication on how the committee viewed the applicability of Wage Order No. 9 to 

school bus drivers. (See Plaintiff’s RJN 2 at page 11 and 21.) Therefore, this information is 
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insufficient to convince this Court that the IWC intended to include school bus drivers in Wage 

Order No. 9.  

Both parties discuss portions of the Department of Industrial Relations (“DIR”) 2013 

pamphlet titled “Which IWC Order? Classifications.” (Defendant’s RJN C.) The language in this 

document provides some support for both Plaintiff’s and Defendant’s positions, but it does not 

clearly state how school bus drivers should be classified. And as Plaintiff notes, this document 

states that “courts are not required to follow the classifications of occupations listed herein…” 

(Id. at page 2.)  

Plaintiff also cites to a 1994 letter from the Division of Labor Standards Enforcement that 

states that the Manufacturing and Retail divisions of Safeway should be treated as separate and 

distinct for the Wage Orders. (Plaintiff’s RJN 3.) The Court does not find this letter persuasive. 

The letter does not address Wage Orders Nos. 4 or 9. Nor does it show where in the Wage 

Orders it states that different divisions within a business should be treated separately.  

The Court understands Plaintiff’s public policy argument on safety, however, this Court’s 

job is not to make new rules based on public policy, but to interpret the rules after they have 

been written by the IWC.   

Defendant has shown that Wage Order No. 9 does not apply and therefore the demurrer 

to cause of action one is sustained. The Court cannot conceive of an amendment to the 

complaint that could possibly show that Wage Order No. 9 applies here and Plaintiff has offered 

none. Therefore, the demurrer is sustained without leave to amend.  

The parties’ requests for judicial notice are granted.  

The Court notes that it used the language of Wage Order No. 9 from Defendant’s 

request for judicial notice, which the parties appear to agree is the correct version of the Wage 

Order. The version of Wage Order No. 9 available on at least one of the online legal research 

systems appears to be a version prior to the 2004 amendments. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01607 
CASE NAME: LAY VS SHEMIRANI 
HEARING ON DEMURRER TO COMPLAINT of LAY FILED BY HOSSAM NASSER, 
ICG ENGINEERING, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Hossam Nasser and Defendant ICG Engineering, Inc.’s 
(collectively, “Defendants”) demurrer (the “Demurrer”) to the Complaint filed by Plaintiff Olivia 
Lay (“Plaintiff”). The Complaint states causes of action for (1) breach of contract, (5) 
professional negligence, (6) breach of covenant of good faith and fair dealing, and (7) 
promissory estoppel against Defendants. 
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The Demurrer is sustained, with leave to amend. 

Code of Civil Procedure (“CCP”) § 411.35 requires a party bringing a complaint arising out of 
professional negligence against an engineer to file and serve a certificate of merit on or before 
the date the complaint or cross-complaint is served and filed. 

Plaintiff first argues, without citation to authority, that a certificate is not required because she 
does not allege that Defendant is a registered professional engineer. That is not the law; the 
Court rejects that argument. The plain language of the statute reads that “[i]n every action … 
arising out of the professional negligence … of a person holding a valid registration as a 
professional engineer issued pursuant to Chapter 7 … on or before the date of service of the 
complaint … the attorney for the plaintiff … shall file and serve the certificate specified by 
subdivision (b).” 

On February 23, 2018, Plaintiff filed a declaration of counsel that attached a certificate of merit. 

Even assuming, arguendo, that the belated certificate otherwise complies with the statute, 
prevailing law provides that strict compliance with the timing provisions of CCP § 411.35 is 
necessary to overcome a demurrer. “We do not agree that merely filing a belated certificate 
cures the defect, because the statute requires the certificate to be filed before the complaint is 
served … However, by granting leave to file an amended complaint the court can give the 
plaintiff an opportunity to fully comply with the statutory requirements for filing a certificate of 
merit.” Price v. Dames & Moore (2001) 92 Cal.App.4th 355, 360. 

Should Plaintiff choose to amend in response to this ruling, Plaintiff shall serve and file a first 
amended complaint on or before March 28, 2018. Without ruling on the merits of any of the 
other arguments made by Defendants on Demurrer, Plaintiff may amend the Complaint to 
address those issues as well, if she chooses. 

  

 7.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC VS CANA 
HEARING ON MOTION TO/FOR SEAL PORTIONS OF EXHIBIT A TO PLTF'S 
COMPLAINT FILED BY CANADIAN SOLAR (USA) INC 
* TENTATIVE RULING: * 
 
Denied – Defendant has failed to make the requisite showing under California Rules of Court 
and case law to override citizens’ rights of access to court proceedings.  Specifically Defendant 
has failed to demonstrate by the motion, supporting declarations and documents that:  1. There 
exists an overriding interest supporting the request and the substantial probability of prejudice 
without the sealing,  and 2. A substantial probability that the interest will be prejudiced without 
the sealing.  Moreover, Defendant has failed to show that less restrictive means would be 
ineffective. 
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 8.  TIME:  9:00   CASE#: MSC17-02031 
CASE NAME: UNITED CALIF BUILDING VS BAY C 
HEARING ON DEMURRER TO COMPLAINT of UNITED CALIFORNIA BUILDING 
AUTOMATION FILED BY BAY CITY MECHANICAL, FIDELITY AND DEPOSIT 
* TENTATIVE RULING: * 
 
 Off calendar – 1st amended complaint filed. 

  

 9.  TIME:  9:00   CASE#: MSC17-02031 
CASE NAME: UNITED CALIF BUILDING VS BAY C 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLAINT FILED BY 
BAY CITY MECHANICAL, FIDELITY AND DEPOSIT COMPANY OF MARYLAND 
* TENTATIVE RULING: * 
 
 Off calendar – 1st amended complaint filed. 

  

10.  TIME:  9:00   CASE#: MSC17-02355 
CASE NAME: DEL SOL NRG VS. WEST COAST SOL 
HEARING ON OSC RE: TRO, WHY PRELIMINARY INJUNCTION SHOULD NOT 
ISSUE BY DEL SOL NRG, INC 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 3/28/18 at 9:00 a.m. in Dept. 9. 

  

11.  TIME:  9:00   CASE#: MSC18-00001 
CASE NAME: CITY OF OAKLEY VS. WEDER FAMIL 
HEARING ON MOTION TO/FOR ORDER OF POSSESSION FILED BY CITY OF 
OAKLEY 
* TENTATIVE RULING: * 
 
 Hearing continued to 5/16/18 at 9:00 a.m. in Dept. 9 at the request of the moving party. 
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12.  TIME:  9:00   CASE#: MSL14-02681 
CASE NAME: LA COMMERCIAL VS BANGA 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY MOHINDER BANGA 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 
 
 

ADDON 

13.  TIME:  9:00   CASE#: MSC16-00318 
CASE NAME: CASTILLO VS EDRAKI 
ISSUE CONFERENCE 
 
Appearance Required. 

 


